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SUSAN BASS LEVI N, Commi ssi oner

The agency proposal follows:

Summary
On January 8, 2002, the Legislature passed and the Acting

Governor approved P.L. 2001, c. 404, known as the Open Public
Records Act, which enacted changes in the |aw concerning public
access to governnent records. The law will be effective July 7,
2002. This law expands the public’'s right of access to
governnent records and facilitates the way in which that access
is provided by the custodian of those records. Section 18 of
the law authorizes public agencies to take anticipatory
adm nistrative action in advance as may be necessary for the
smoot h and efficient inplenmentation of the act.

The Departnment of Community Affairs proposes rules
establishing the process by which nmenbers of the public may seek
access to governnment records in the possession or control of the
Departnent or agencies within the Departnment under the revised
|aw. The act requires the custodi an of governnent records of a
public agency to adopt a form for providing public access to
governnent records. The proposed rules in Subchapter 2 establish

a process to be followed by nmenbers of the public who seek
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access to governnment records held or controlled by agencies

within the Departnment.

The act provides that all governnent records shall be
subj ect to public access unless exenpt from such access by: P.L.
1963, c¢.73 as anended and supplenented; any other statute;
resolution of either or both houses of +the Legislature;
regul ati on pronul gated under the authority of any statute or
Executive Order of the Governor; Rules of Court; any Federa
| aw, Federal regulation or Federal order. The Comm ssi oner,
pursuant to N.J.S. A 47:1A-1 et seq. and Executive Order No. 9
(Hughes 1963), proposes to classify as exenpt from public access
certain records held or controlled by the Departnment or agencies
within the Departnent. The act also provides that a public
agency should be m ndful of the need to safeguard from public
access a citizen's personal information with which it has been
entrusted when disclosure thereof would violate the citizen's
reasonabl e expectation of privacy. The rules proposed in
Subchapter 3 are designed to serve both these |egislative
policies by facilitating public access to governnent records
while, at the sanme tine, balancing citizen's reasonable
expectations of privacy and the integrity and effectiveness of
gover nment al operations.

Subchapter 2 Access to Governnment Records
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Proposed new N.J. A C. 2.1 states the scope and applicability

of the rules contained in the subchapter. These new rules apply
t o agenci es under the supervision of the Comm ssioner and those
not under the supervision of the Comm ssioner, commonly known as
“in but not of” agenci es.

Proposed new N.J. A C. 2.2 provides that the Conm ssioner

wi |l designate a person to be Departnent records custodian.
This person will be the custodian of records for the Ofice of
t he Conm ssi oner. Each division director or agency shall

designate a custodian of records for that division or agency.
The address of custodians of record are set out in this rule and
will be mde available to the public by posting on the
Department web site.

Proposed new N.J.A. C. 2.3 provides that all requests for
access to governnment records under the public access to
governnment records law nmust be on a form approved by the
Depart nent . The requestor will be asked to provide certain
i nformation on the form including a nane, address and tel ephone
nunber; a brief description of the records requested, type of
access (exam nation, i nspection or copying) and nmedium
requested; and the requestor’s signature and date submtted to
t he proper custodi an. The form will also provide space for:

specific directions and procedures for requesting a governnment
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record; which records will be nade avail able; when the record

wll be available; the fee to be charged; the anount of
prepaynent of fees that 1is required; a statenment of the
requestor’s right to challenge a denial and the procedures for
chal l enging a denial; whether the requestor has agreed to grant
an extension of time; the toll free nunmber of the Governnent
Records Council; a certification by the requestor that they have
not been convicted of an indictable offense; the custodian to
sign and date; and reasons if access is denied. Copies of the
formw Il be available at division and agency offices and on the
Department and agency web site.

Proposed new N.J.A.C. 2.4 establishes the procedure for
subm tting requests for access to governnent records. Forns nay
be hand delivered during normal business hours, miled or
transmtted electronically by facsimle or e-mail to the
appropriate division or agency custodian. All requests nust be
delivered to the appropriate division or agency custodi an of
records in order to trigger the requirenents of the public
access to governnent records |law. Upon receipt of the form the
custodian will review it for clarity and conpl eteness and w ||
advi se the requestor of any deficiencies or request additional
information, provided the requestor has included contact

i nf or mati on. The requestor’s identity will be required in
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order to insure conpliance with the provision of the |aw that

prohibits a person convicted of an indictable offense under the
laws of this State, any other state or the United States, from

recei ving personal information concerning the person’s victimor

the victims fam|ly. Requests for records will be assigned a
tracking nunber, if available, which will be used to track the
request and respond to inquiries. The custodian will estimte

the fee, including the cost of any special form of mailing
request ed. A request shall not be deened conplete until any

prepaynent required is received by the custodian. A requestor

wll also be required to prepay any special nmailing or delivery
costs such as UPS or Express Mil. A requestor will not be
charged for ordinary mailing costs. There is no charge for

merely inspecting records.

Proposed new N.J. A . C. 2.5 provides that the bal ance of any
fee over and above the estimted prepaid fee is due on delivery
of the record.

Proposed new N.J. A . C. 2.6 specifies the records for which a
citizen is ordinarily entitled to immediate access. These
docunents include budgets, bills, vouchers, contracts and public
enpl oyee salary and overtine information.

Proposed new N.J. A C. 2.7 provides that, except as otherw se

provided by law, if the custodian fails to grant access to a
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governnent record within seven business days after the custodian

receives the conpleted request or such other tinme as my be
requi red under the |law or may be agreed upon, the failure wll
be deemed a denial of the request for access. As provided in
the statute, a custodian need not respond to an anonynous
request until the requestor reappears before the custodi an.

Proposed new N.J. A . C. 2.8 provides that if requested records
are archived or stored, the custodian will advise the requestor
of the date the records will be available and the estinmated cost
W thin seven business days of receipt of the request form This
section codifies the requirenents of the statute.

Proposed new N.J.A.C. 2.9 codifies the requirenents of the
statute concerning delivery of records in the nedi umrequested.

The custodian will deliver the record in the medi um requested

unl ess the agency does not maintain the record in that nmedium
and cannot reasonably convert it. |In such a case, the custodian
w ||l advise the requestor of the cost of providing the record in
t he nmedi um requested. Such charge may include | abor

Proposed new N.J. A C. 2.10 deals with the conputation of
tinme. Consistent with statutes, court rules and case law, it
provides that in conputing the tinme period for granting access,
the day the request is received is not included in the

conputation, but the |last day of the period so conputed is to be
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i ncl uded. This section also clarifies that a request is not

conplete until all necessary information is provided by the
requestor and all applicable fees are paid.

Subchapter 3. Confidentiality of Records

Proposed new subchapter 3 contains a list of records deened
by the Conm ssioner to be confidential and not subject to public
access under the provisions of N J.S. A 47:1A-1 et seq. as
anended and suppl enented. This subchapter is proposed under the
authority of N.J.S. A 47:1A-1 et seq. and Executive Order No. 9
(Hughes 1963). Under authority of the statute, that Executive
Order authorized the head or principal executive of each
princi pal departnent of State government to adopt and promul gate
regul ations setting forth which records of the departnent shall
not be deemed public records. The regulations apply to all
divisions within the departnment as well as those assigned or
all ocated to the departnent, commonly known as “in, but not of”
agenci es. Proposed new N.J. A C. 3.1 describes the scope and
applicability of the subchapter.

Proposed new N.J.A.C. 3.2 sets forth those records of the
departnment that are not deenmed government records for the
pur poses  of N. J. S A 47: 1A-1 et sed. as anended and

suppl emented. The categories listed are intended to suppl enent
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and clarify statutory categories as they apply to the

depart nment.

Building plans submtted in conjunction wth permt
applications, as well as information concerning buildings in the
hi gh hazards use group and life hazard uses involving hazardous
substances or materials, are declared to be nonpublic in the
i nterest of safeguarding public safety and individual security.

Noti ces, orders, reports and decisions not yet served upon
the person(s) to whom they are directed are declared to be
nonpublic because the investigation or proceeding is not
conplete until the person(s) involved receive(s) proper notice.

Moreover, it is unfair to have third parties |earn about the
outcone of a proceeding or investigation before the person(s)
i nvol ved.

| nformation concerning loan or tax credit applications in
progress or negotiations between parties nust be treated as
nonpublic in accordance wth the general principle that
financial information is not subject to public disclosure.

Contract negotiations nust be kept nonpublic in fairness to
the parties and in accordance with the statutory |anguage
concerning not giving advantage to conpetitors.

Requests or conplains submtted by individuals nust be kept

nonpublic in order to encourage people to provide the departnent
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with information that wll assist it in carrying out its

statutory obligations

Not es of nediators or others involved in dispute resolution
nmust be nonpublic in order to allow such dispute resolution to
function. A nediator’s notes are part of a dispute resol ution
process, and nust have the same confidential status as inter-
agency or intra-agency deliberative material .

Vari ous categories of personal and financial information
concerning individuals are declared to be nonpublic because the
legiti mte expectation of individual privacy with respect to
such matters outweighs any need of the public to have such
i nformation.

Test questions, scoring keys and other exam nation data
pertaining to exam nations or applications for public enploynent
or licensing are declared to be nonpublic in order to protect
the integrity of the exam nation or application process.

Records of other departnents held by this departnent are
given the sane status in this departnent as they have in the
ot her departnent. It is necessary that the sanme records be
treated in a uniform manner by any agency that has possession of
them For simlar reasons, records of this departnent held by

the O fice of Informati on Technol ogy or the Division of Archives
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and Record Managenent are declared to be available for

i nspection or copying only through this departnent.

Because a 60-day comment period has been provided on this
noti ce of proposal, this notice is excepted fromthe rul emaking
cal endar requirenment of N J.A C 1:30-3.3(a)5.

Soci al | npact

The proposed new rules inplenment the requirenents of
N.J.S. A 47:1A-1 et seq. as anmended and supplenented by P.L.
2001, c.404. The proposed new rules will have a positive soci al
i npact by establishing a procedure for public access to
governnment records held or controlled by the Departnent of
Community Affairs. The |aw requires that governnent records be
readily accessible for inspection, copying or exam nation by
citizens of this State unless exempt by |aw or regul ation, but
al so calls upon a public agency to safeguard from public access
a citizen’s personal information wth which it has been
entrusted when di scl osure would violate the citizen's reasonable
expectation of privacy. These proposed new rules attenpt to
bal ance the conpeting policies in the statute and to exclude
records where it would not be in the public interest to permt
i ndi scrimnate disclosure or copying of certain records. The

proposed new rul es al so provi de safeguards to protect [describe
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generically the records made confidential and why they are nade

confidential].

Econom c | npact

The proposed new rules will not have an econom c inpact on
the public in excess of that provided by the statute. Persons
requesting copies of government records will be required to pay
the fees authorized by the statute for copies of records. The
proposed rules do not inpose any additional costs. The cost
incurred will depend on the type and volune of records requested
and the nedi um of delivery.

The Departnent, however, wll incur costs in processing
requests for access to governnent records in the tine set by the
Act .

Federal Standards Statement

A Federal standards analysis is not required because the
proposed new rules are not subject to any Federal standards.
The Federal Freedom of Information Act, 5 U S.C. 550a et seq.,
does not apply to records of State governnent and does not
constitute a Federal standard.

Jobs | npact

The proposed new rules will not have an inpact on the nunber
of jobs generated or lost in the private sector in New Jersey.

It may, however, require public agencies in this State to
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increase the nunber of enployees designated to respond to

requests for public access.

Agriculture I ndustry | npact

The proposed new rules wll not have an inpact on the
agriculture industry in New Jersey.

Regul atory Flexibility Analysis

The proposed new rules do not inpose reporting or
recordkeeping requirenments on small businesses, as defined in
the Regulatory Flexibility Act, N J.S. A 52:14B-16 et seq. The
proposed new rul es i npose conpliance requirenments on all persons
seeki ng access to governnent records pursuant to N. J.S A 47: 1A
1 et seq. as anmended and suppl enented. All persons, including
smal | businesses, will be required to submt requests for access
to governnment records on a form approved by the Departnent. The
statute requires the custodian of records to adopt a form for
access to records. The statute authorizes fees for copies of
governnent records. There is no exception for small businesses.

The cost depends on the nunmber of copies requested. The
proposed new rules provide that the fee will be the maxi num set
forth in the statute or a fee authorized by the statute that
does not exceed the actual cost of providing the record. The
cost to the departnent of providing the record does not depend

on whet her the requestor is a small business.
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Smart Growt h | npact

The proposed new rules will not have an inpact on the
achi evenent of smart growth or the inplenmentation of the State
Devel opment and Redevel opnent Pl an.

Full text of the rules proposed for repeal and for
recodification may be found in the New Jersey Adm nistrative
Code at N.J.A C. 5:3-1.1 and 1. 2.

Full text of the proposed new rules foll ows:

SUBCHAPTER 2 GOVERNMENT RECORDS
5:3-2.1 Scope and applicability

The rules in this subchapter apply to the Departnent of
Community Affairs and all divisions and agencies in the
Departnment, including those agencies allocated to the Departnent
to satisfy the requirenments of Article V, Section 4, Paragraph 1
of the New Jersey Constitution, comonly known as “in but not

of 7 agenci es
5:3-2.2 Custodian of records
(a) Pursuant to P.L. 2001, c. 404, the Conmm ssioner shal

desi gnate a custodi an of records for the Departnment of Community
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Affairs, who shall be responsible for requests for access to

governnment records of the O fice of the Comm ssioner.

(b) Each Division director, agency director or governing body,
as the case may be, shall designate a custodian of records or
desi gnee who shall be responsible for requests for access to
records held or controlled by that division or agency.

(c) The address and other contact information for each records
cust odi an shall be posted on the Departnent of Conmunity Affairs
web site and otherwise made available to the public. The
contact information shall be published as a public notice in the

New Jersey Regi ster.

5:3-2.3 Requests for governnent records

(a) Al requests for access to governnment records pursuant
to NNJ.S. A 47:1A-1 et seq., as anended and suppl enented, held
or controlled by the Departnment of Community Affairs, or a
division or agency thereof, shall be in witing on a form
approved by the Departnent. For the purposes of this chapter
access neans inspection, exam nation or copying.

(b) The requestor shall be requested to provide the
followi ng information on the form

1. The name, address, and tel ephone nunber of the

request or;
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2. A description of the governnment record sought,

met hod
of access and if copies are sought, the nmedium requested and
node of delivery; and

3. The date submtted to the division or agency

cust odi an.

(c) The request formshall also include an identified space

for:

1. The custodian to indicate whether the request is
granted or deni ed;

2. Specific directions and procedures for requesting a
record;

3. A statenent that prepaynent of fees is required and
the fees to be charged,

4. The tinme period within which the public agency is
required to make the record avail abl e;

5. The custodian to sign and date the form

6. A statenent of the requestor's right to challenge a
deci sion by the custodian to deny access;

7. The reasons for a denial of a request, in whole or

in

part;
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8. The procedures for challenging a denial of access;

9. The custodian to indicate whether the requestor has
agreed to grant an extension of tine;

10. A certification by the requestor that they have

not
been convicted of an indictable offense under the laws of this
State, any other state or the United States; and

11. The toll free nunmber of the Governnent Records

Counci | .

(d) Copies of the request form shall be avail able at the
office of the Departnment custodian, all division and agency
offices, on the departnment web site, and division or agency

website, if any.

5:3-2.4 Procedures for requests

(a) Request forns shall be hand-delivered during nornma
busi ness hours of the public agency, mailed, or transmtted
electronically by facsimle, e-mail or web site access by the
requestor to the appropriate division or agency custodi an of
records.

(b) Any officer or enployee of the Departnment who receives a

request for access to a governnment record shall direct the
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requestor to the appropriate division or agency custodi an of the

record.

(c) Upon receipt of the request form the custodian shal
review the request form for clarity and conpl et eness. If the
request formis unclear as to the governnent record requested,
the custodian shall advise the requestor of the deficiency,
provided contact information is included on the form The
custodian may require the requestor to provide additional
information to identify the record or to ascertain the
requestor’s identity and status to determ ne whether access is
aut hori zed. The custodi an shall deny a request for access if
the request is unclear or inconplete after attenpting to reach a
reasonabl e resolution with the requestor. A request shall not
be deenmed conplete until the pre-paynent required under this
section is received by the custodian.

(d) Al inquiries and processes involving the request shal
i nclude a tracki ng nunber.

(e) Upon receipt of a request form the custodian shall
estimate the cost of providing the records and shall require the
pre-paynent of the estimated sum and of any special nmailing or
delivery costs. Paynent shall be nmade by cash, check or nobney

order payable to the State of New Jersey. Except as provided
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ot herwi se by Iaw or regulation, costs shall be those set forth

in NNJ.S. A 47:1A-1 et seq., as anmended and suppl enent ed.

(f) The custodian shall sign and date the request form
enter the estimated fee and, if applicable, tracking nunber, and
provi de the requestor with a copy.

(g) No fee shall be charged for inspecting or exam ning
gover nment records.

(h) Upon request, a custodian may all ow requestors to use

their own photocopying equipnment to copy public records,

provided that it will not disrupt the business operations of the
custodian and will not endanger the public records. No special
fee shall be charged to a requestor who utilizes its own
equi pnent .

5:3-2.5. Delivery of records
The custodi an shall notify the requestor when the records
are avail able and shall collect any additional fees and charges

due prior to delivery of copies.

5:3-2.6 |Immedi ate access to certain records
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| mredi ate access ordinarily shall be granted for requests to

i nspect, exam ne or copy budgets, bills, vouchers, contracts,
including collective negotiations agreenents and individual
enpl oynment contracts, and public enployee salary and overtine

informati on.

5:3-2.7 Failure to respond

Except as provided in N.J.A C. 2.7, a custodian shall grant
or deny access within seven business days after receiving a
request conpleted in accordance with N J.A C. 2.4 or such
additional time as may be allowed by |law or these rules or as
may be agreed to by the requestor. The failure to grant access
shall be deenmed a denial of the request, unless the requestor
has el ected not to provide a nane, address, telephone nunber or
other nmeans of contact. If the requestor has elected not to
provi de contact information, the custodian shall not be required
to respond until seven business days after the requestor
reappears before the custodian seeking a response to the

original request.

5:3-2.8 Stored or archived records
If the requested record is in storage or archived, the

custodi an shall so advise the requestor within seven business
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days after the custodian receives the request. The custodi an

shal | advise the requestor of the date when the record will be
made avail abl e. If the record is not made avail able by the

identified date, the request shall be deened deni ed.

5:3-2.9 Requests for copies of a governnment record in a
speci fied nmedi um

(a) Unless otherwi se specifically requested, copies of
records shall be provided in printed form on ordi nary business
size paper. The requestor may request that the agency provide a
copy of a record in a specific medium |If the agency naintains
the government record in the nmedium requested, the custodian
shall provide the record in the medi um sought.

(b) If the agency does not maintain the governnent record in
t he medi um requested, the custodian shall convert the record to
the medium requested if reasonable or provide a copy in sone
ot her nmeani ngful medi um If a requestor asks for copies of a
record in a nmedium not routinely used by the agency, not
routinely devel oped or mai ntained by the agency, or requiring a
substantial anmount of mani pul ati on or progranmm ng of information
t echnol ogy, the custodian may charge, in addition to the actua
cost of duplication, a special charge which shall be reasonable

and shall be based upon the cost of any extensive use of
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informati on technol ogy or for the |abor cost of providing the

service actually incurred. The requestor shall be given the
opportunity to review and object to the charge prior to its
bei ng incurred. If the requestor objects to the charge and
refuses to withdraw the request, the custodian may deny the
request after attenpting to reach a reasonable solution that
accommpdates the interests of the requestor and the agency.

(c) VWhenever the nature, format, manner of collation, or
volunme of a governnment record enbodied in the form of printed
matter to be inspected, examned or copied is such that the
record cannot be reproduced by ordinary docunent copying
equi prent in ordinary business size or involves an extraordinary
expenditure of tinme and effort to accommodate the request, the
di vi sion or agency may charge, in addition to the actual cost of
duplicating the record, a special service charge that shall be
reasonabl e and shall be based upon the actual direct cost of
providing the copy or copies. The requestor shall have the
opportunity to review and object to the charge prior to its
bei ng i ncurred. If the requestor objects to the charge and
refuses to withdraw the request, the custodian my deny the
request after attenpting to reach a reasonable solution that

accommodates the interests of the requestor and the agency.
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5:3-2.10 Conputation of tine

(a) I'n conmputing any period of tinme under P.L.2001, c. 404
or these rules, the business day a conpleted request for access
is received is not to be included. The |ast business day of the
period so conmputed is to be included.

(b) For purposes of P.L. 2001, c. 404 and these rules, a
request for access is deened to be conplete when the requestor
provides the information required by N.J.A. C. 5:3-2.3 of these
rules and pre-pays the fees required by P.L. 2001, c. 404 and

t hese rul es.

SUBCHAPTER 3 CONFI DENTI ALI TY OF RECORDS

5:3-3.1 Scope and applicability

The rules in this subchapter apply to the Departnent of
Community Affairs and all divisions and agencies in the
Departnment, including those agencies allocated to the Departnent
to satisfy the requirenents of Article V, Section 4, Paragraph 1
of the New Jersey Constitution, comonly known as “in but not

of ” agenci es.

5:3-3.2 Records desi gnated confidenti al
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(a) In addition to records designated as confidential

pursuant to the provisions of N J.S A 47:1A-1 et seq., as
amended and suppl enented, any other |aw, regulation pronul gated
under the authority of any statute or Executive Order of the
Governor, resolution of both houses of the Legislature,
Executive Order of the Governor, Rules of Court, or any Federa
| aw, Federal regulation or Federal order, the follow ng records
shall not be considered government records subject to public
access pursuant to N J.S. A 47:1A-1 et seq., as anended and
suppl enment ed:

1. Building plans submtted in conjunction with any permt
appl icati on;

2. Any information concerning the |ocation or contents of
bui |l di ngs or structures in Use Group H (high hazard) or of life
hazard uses invol ving hazardous materi als or substances;

3. Notices, orders, reports and decisions not yet served
upon the person(s) to whomthey are addressed,;

4. Records concerning loan or tax credit applications in
progress or negotiations between or anong parties involved in
any such application;

5. Records concerning contract negotiations;

6. Requests or conplaints submtted by individuals;
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7. Notes of nediators or other persons involved in dispute

resol ution;
8. I nformati on concerning individuals as follows:
i. Information relating to nedical, psychiatric or
psychol ogi cal history, diagnosis, treatnent or evaluation;
ii. Honme addresses, home telephone nunbers,
personal e-mail addresses or other personal contact information;

iii. Information in an income or other tax

return; iv. Information describing a natural
person’s
finances, I ncone, assets, liabilities, net worth, bank

bal ances, financial history or activities, or credit worthiness,
except as otherwise required by law to be discl osed; and
v. Any other information the disclosure of which

m ght reasonable be expected to endanger the safety of any
per son

9. Test questions, scoring keys and other exam nation data
pertaining to the admnistration of an exam nation or an
application for public enploynent or |icensing;

10. Records of another departnent or agency allocated to
t hat departnment in the possession of this departnent or any
agency allocated to this departnent when those records are nmade

confidential by a regulation of that departnent or agency
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all ocated to that departnent adopted pursuant to N. J.S A 47: 1A

1 et seq. and Executive Order No. 9 (Hughes 1963), or pursuant
to another |law athorizing the departnent or agency to nake
records confidential or exenpt from disclosure; and

11. Records of this departnent or any agency allocated to
this departnment held by the O fice of Information Technol ogy or
the Division of Archives and Record Mnagenent. Such records
shall be accessible for inspection or copying only through a
request to the proper custodian of this departnent or agency

allocated to this departnent.



